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not only well-spoken, he’s tactful, ami-
cable and focused” and ‘‘projects a
temperament that should serve a Chief
Justice well.”

I ask unanimous consent to have the
full September 17 article printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Rocky Mountain News, Sept. 17,

2005]
ROBERTS RISES TO THE OCCASION

When Chief Justice John Roberts finished
his testimony Thursday before the Senate
Judiciary Committee—oops! we’re getting
ahead of ourselves. When the next chief jus-
tice finished his testimony, some senators
complained they knew little more about him
than when the hearings started because he’d
dodged so many questions.

Weren’t they listening? Most of us know a
lot more about Roberts today than we did a
week ago—even though he did, yes, dodge
questions about issues that will come before
the court. Every one of the current justices
once dodged such questions, too.

We learned, for example, that Roberts is
quick on his feet and able to respond with
aplomb to questions that in some cases were
asinine. Wisconsin Sen. Herb Kohl actually
wanted Roberts to explain what role he’d
play ‘“‘in making right the wrongs revealed
by Katrina.” Roberts politely reminded him
that courts are ‘‘passive institutions’ that
‘“‘decide the cases that are presented.”

We learned that Roberts is not only well-
spoken, he’s tactful, amicable and focused—
that he projects a temperament that should
serve a chief justice well.

No, we still don’t know how he’ll rule on
cases related to abortion or the regulatory
powers of government under the commerce
clause, to cite issues that exercised senators.
But learning his views on such matters was
never realistically in the cards.

Our favorite part of his testimony was
when he was pressed to explore his analogy
between being a judge and a baseball umpire.
He said he believed balls and strikes were ob-
jective facts even if an umpire isn’t always
correct in calling them.

“I do think there are right answers,” he
explained. ‘I know that it’s fashionable in
some places to suggest that there are no
right answers and that judges are motivated
by a constellation of different considerations
. . . That’s not the view of the law that I
subscribe to.

“I think when you folks legislate, you do
have something in mid . . . and you expect
judges not to put in their own preferences,
not to substitute their judgment for you, but
to implement your view of what you are ac-
complishing in that statute. I think, when
the framers framed the Constitution, it was
the same thing. ... And I think there is
meaning there and I think there is meaning
in your legislation. And the job of a good
judge is to do as good a job as possible to get
the right answer.”

That’s not a complete judicial philosophy,
of course, but it’s the start of a good one.
And despite the scattered complaints, we
suspect a majority of senators recognize it,
too.

Mr. ALLARD. Mr. President, another
Colorado newspaper, the Pueblo Chief-
tain, offered its praise for Judge Rob-
erts stating that ‘“‘Judge Roberts looks
like the kind of justice who would
apply the Constitution as it is writ-
ten,” adding ‘‘that’s as it should be.”

I ask unanimous consent to have the
full September 8 editorial printed in
the RECORD.

CONGRESSIONAL RECORD — SENATE

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Pueblo Chieftain]
ALTERED CALCULUS

The death of Chief Justice William
Rehnquist over the weekend has altered the
calculus of Supreme Court nominations.

President Bush, who had named Circuit
Court Judge John Roberts to fill the seat of
retiring Associate Justice Sandra Day
O’Connor, withdrew that nomination and re-
nominated him to succeed Justice
Rehnquist. It was a logical decision.

The American Bar Association already has
given Judge Roberts, 50, its highest rating.
He is well-regarded in legal circles. He’s been
under a microscope by senators and the
media and found to be top-notch. Colorado’s
own Democratic Sen. Ken Salazar gives
Judge Roberts high marks.

So the Beltway oddsmakers are calling
Judge Roberts’ confirmation in the Senate a
sure bet. That brings into question, then, the
president’s choice to replace Justice O’Con-
nor, who says she will remain on the bench
until here replacement is confirmed.

During both of his presidential campaigns,
Mr. Bush made as one of his key planks re-
storing the balance on the court away from
the liberal, activist mode which became de
rigueur when President Eisenhower named
Earl Warren (‘‘the biggest damn fool mistake
I've ever made’’) as chief justice.

Credit Justice Rehniquist for slowly tip-
ping the balance back during his tenure. But
that balance is precarious.

President Bush will face an unrelenting
deluge from liberals saying he should nomi-
nate someone from the ‘‘mainstream,”
meaning left of center. These groups would
like to derail any Supreme Court nominee
who has a conservative bone in his or her
body, because it has been only through the
liberal courts, not the legislative process,
where they have been able to influence pub-
lic policy.

Funny, though, but recent elections have
shown that the mainstream is not over there
in the Beltway/Hollywood liberals’ bailiwick.

And elections mean something. President
Clinton named Ruth Bader Ginsburg to the
high court, and most Republicans in the Sen-
ate voted to confirm her. If President Bush
names someone in the judicial philosophical
mold of an Antonin Scalia and Clarence
Thomas, he would be fulfilling a campaign
pledge and helping return the court to its
rightful role, not as a de facto legislature
but as arbiter of the law and the Constitu-
tion.

Judge Roberts looks like the kind of jus-
tice who would apply the Constitution as it
is written. And we urge President Bush to
nominate another justice with the same in-
clination.

That’s as it should be.

Mr. ALLARD. Mr. President, I be-
lieve Judge Roberts will be an advocate
and practitioner of judicial restraint, a
Justice who focuses on a narrow inter-
pretation of the Constitution as the
Framers intended. In his own words:

My obligation is to the Constitution.
That’s the oath.

I believe he is temperamentally and
intellectually inclined to stick to the
facts and the law in cases that will
come before him on the High Court,
and that he will refrain from attempt-
ing to legislate from the bench. In his
own words, Judge Roberts says:

The role of the judge is limited .
[iludges are to decide the cases before them.
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They’re not to legislate, they’re not to exe-
cute the laws.

I also believe Judge Roberts’ personal
views will not determine the outcome
of cases before him. In his own words,
the ‘“‘American justice system is epito-
mized by the fact that judges . . . wear
. . . black robes. And that is meant to
symbolize the fact that they’re not in-
dividuals promoting their own par-
ticular views, but they are supposed to
be doing their best to interpret the
law, to interpret the Constitution, ac-
cording to the rules of law—not their
own preferences, not their own per-
sonal beliefs.”

Judge Roberts recognizes the impor-
tance of property rights and the role of
the legislature in drawing the line in
cases of eminent domain. Commenting
on the Court’s recent decision in Kelo,
Judge Roberts explained:

What the Court was saying is there is this
power, and then it’s up to the legislature to
determine whether it wants that to be avail-
able—whether it wants it to be available in
limited circumstances, or whether it wants
to go back to an understanding as reflected
in the dissent, that this is not an appropriate
public use.

President Bush has sent forward the
name of an excellent nominee. His
qualifications to serve as Chief Justice
of the United States are even more ap-
parent after his remarkable testimony
before the Senate Judiciary Com-
mittee. Judge Roberts testified for ap-
proximately 22 hours, 10 hours longer
than William Rehnquist when he be-
came Chief Justice, 5 hours longer than
Ruth Bader Ginsburg, and 4 hours
longer than Stephen Breyer.

During the course of his testimony,
Judge Roberts demonstrated an im-
pressive command of the law and un-
derstanding of a myriad of legal issues.
He provided thoughtful and thorough
answers to over 500 challenging ques-
tions asked by Senators of both par-
ties.

Personally, I admire his commitment
to maintaining his judicial independ-
ence and ability to rule fairly by choos-
ing not to prejudge cases that are like-
ly to come before him. It is indicative
of his undying and lifelong commit-
ment to equal protection under the
law.

I strongly urge my colleagues to give
him a final vote in support of his nomi-
nation.

Thank you, Mr. President.

I suggest the absence of a quorum.

The PRESIDENT pro tempore. The
clerk will call the roll.

The legislative clerk proceed to call
the roll.

Mrs. MURRAY. Mr. President, I ask
unanimous consent that the order for
the quorum call be dispensed with.

The PRESIDING OFFICER (Mr.
VITTER). Without objection, it is so or-
dered.

———
ORDER OF PROCEDURE

Mrs. MURRAY. Mr. President, I un-
derstand there is some time remaining
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on the Republican side. I ask unani-
mous consent to hold that remaining
time, for me to begin with the Demo-
cratic side, and use such time as I shall
need.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AN INDEPENDENT FDA

Mrs. MURRAY. Mr. President, I rise
today to address a matter of extreme
importance, women’s health, public
safety, and the independence and credi-
bility of one of our Nation’s most re-
vered Federal agencies, the FDA.

I am very concerned. American
women are concerned, and consumers
all across this country should be con-
cerned that the FDA is letting politics
trump science in the way it approves
medicine for American consumers.

I have always supported a strong and
independent Food and Drug Adminis-
tration. It is the only way in which the
FDA can truly operate effectively and
with the confidence of American con-
sumers and health care providers.

Americans must have faith when
they walk into the local grocery store
or local pharmacy that the products
they purchase are safe, that they are
effective, and that their approval has
been based on sound science, not on po-
litical pressure or pandering to interest
groups. By allowing politics to play a
role in the decisionmaking, the FDA is
now opening a Pandora’s box that
could have profound consequences in
determining the safety and efficacy of
the drug approval process.

Unfortunately, recent decisions and
delays at the FDA have now called into
question the agency’s independence
and allegiance to science-based deci-
sions, and plan B is exhibit A. But
don’t take my word for it. Listen to Dr.
Susan Wood, the former director of the
FDA’s Office of Women’s Health. In re-
signing in protest, Dr. Wood wrote:

I have spent the last 15 years working to
ensure that science informs good health pol-
icy decisions. I can no longer serve a staff
when scientific and clinical evidence fully
evaluated and recommended by the profes-
sional staff here has been overruled.

In later comments to the Associated
Press she said:

There’s fairly widespread concern about
FDA’s credibility among agency veterans as
a result of the Plan B process.

Those are the words of a health care
professional who worked for years
within the FDA to improve women’s
health. Her resignation is a huge loss
to the agency, to those in Congress
who have championed women’s health
and, most importantly, her resignation
is a loss to the millions of American
women who rely on the FDA to make
choices based on sound science.

Let me take a step back and explain
what plan B is and why the FDA’s ac-
tions are such a threat to the public’s
health. Plan B is a form of contracep-
tion. Plan B contains a specific con-
centrated dose of ordinary birth con-
trol pills that prevent pregnancy.
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Emergency contraception cannot inter-
rupt or disrupt an established preg-
nancy. In fact, plan B has the potential
to reduce the incidence of abortions,
something I think every one of us can
agree on. It is an important goal.

Raising the awareness and use of
emergency contraceptives such as plan
B is an important component to reduc-
ing the rate of abortion in the United
States. An analysis conducted by the
Alan Guttmacher Institute estimates
that 51,000 abortions were prevented by
emergency contraceptive use in 2000
and that increased use of emergency
contraceptives accounted for up to 43
percent of the total decline in abortion
rates between 1994 and 2000. Plan B has
already been approved by the FDA for
prescription use and it is available over
the counter in seven States, including
my home State of Washington. How-
ever, it is not available nationwide.

When it comes to emergency contra-
ceptives, every hour counts. The effec-
tiveness of plan B declines by 50 per-
cent every 12 hours. The longer a
woman must wait to see a doctor, get a
prescription, and then find a pharmacy
that will fill the prescription, the less
effective plan B becomes. Even pri-
vately insured women with regular ac-
cess to a health care provider have to
overcome significant barriers to obtain
a prescription for emergency contra-
ceptives, including finding a pharmacy
that stocks plan B within a short time-
frame. For many uninsured women and
teens, the barriers are often insur-
mountable.

Back in December of 2003, almost 2
years ago, the FDA’s own scientific ad-
visory board overwhelmingly rec-
ommended approval of plan B over-the-
counter application by a vote of 23 to 4.
However, the FDA has not adhered to
its own guidelines for drug approval
and continues to drag its heels.

In fact, Alastair Wood, who is a mem-
ber of the advisory panel, told USA
Today:

What’s disturbing is that the science was
overwhelmingly here, and the FDA is sup-
posed to make decisions on science.

At a HELP Committee hearing in
April of this year, I pressed the Presi-
dent’s nominee to head the FDA, Dr.
Lester Crawford, to answer questions
about this long-pending application for
nationwide over-the-counter approval
of plan B. When Dr. Crawford informed
me that he couldn’t answer my ques-
tions in a public forum, I invited him
to my office to discuss the process in a
private meeting. My colleagues Sen-
ator KENNEDY and Senator CLINTON
joined me for a very frustrating meet-
ing in which Dr. Crawford failed to pro-
vide any timeline or specific reasons
for the FDA’s highly unusual foot drag-
ging on the plan B application. It was
very clear to me after this dis-
appointing meeting that politics had
trumped science, and the public health
mission of the FDA had been com-
promised.

For this reason, Senator CLINTON and
I joined to place a hold on Dr.
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Crawford’s nomination to head the
FDA on June 15, 2005. We placed that
hold saying we want a determination
on the application. We did not advocate
for a particular outcome. All we asked
was that the FDA abide by its own
rules and regulations. That is a very
important point. Senator CLINTON and
I did not demand approval. We simply
called on the FDA to follow its own
procedures. In the end, apparently,
even that was asking too much.

The administration and the chairman
of the HELP Committee understand-
ably wanted Dr. Crawford confirmed.
We began what I consider to be a very
productive conversation about restor-
ing integrity to the FDA’s process and
getting Dr. Crawford confirmed. I
thank the chairman for his responsive-
ness and good-faith efforts. Our discus-
sions culminated in a July 13 letter to
the HELP Committee and cochair, to
Senator ENZI and to Senator KENNEDY,
from Health and Human Services Sec-
retary Michael Leavitt.

This chart shows the letter from Sec-
retary Leavitt:

I have spoken to the FDA, and based on the
feedback I have received, the FDA will act
on this application by September 1, 2005.

Based on this letter, based on his per-
sonal assurance, Senator CLINTON and I
then dropped our hold on Dr. Crawford
and subsequently his nomination
passed the Senate.

Now, unfortunately for the American
people and especially for the integrity
of the FDA, Secretary Leavitt and the
FDA broke their promise. The FDA had
a chance to restore the confidence of
American consumers in promoting safe
and effective treatments, but it failed
in its mission.

A delay is not a decision. For over 6
months, Senator CLINTON and I asked
for a simple answer, yes or no. It is a
breach of faith to have had this admin-
istration give us their word that a deci-
sion would be made and have that
promise violated. Now the FDA is
claiming there are ‘‘unanswered’ ques-
tions about plan B’s effect on girls
under 17. The fact is the pending appli-
cation does not apply to that group.
Today, girls under 17 may only receive
this drug with a prescription. That
would remain the case if the FDA were
to approve plan B’s application. The
FDA’s argument is highly suspect be-
cause the Government already regu-
lates products with age restrictions.
They do it with tobacco, nicotine gum,
and alcohol.

The administration gave us their
word, and then they pulled the rug out
at the last minute. This continued
delay goes against everything the
FDA’s own advisory panel found nearly
2 years ago, that plan B is safe, it is ef-
fective, and it should be available over
the counter. There is no credible sci-
entific reason to continue to deny in-
creased access to this safe health care
option. In fact, in his statement of fur-
ther delay, Dr. Crawford acknowledged
that the application has scientific
merit, but he still refused to approve
it.
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